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OF 



GOVERNOR SAMUEL J. KIRKWOOD, 

In reply to a resolution of Inquiry passed by the House of Repre- 
sentatives, March 2d, 1860, m relation to the requisition of the 
Gov. of Virginia for ane Barclay Coppoo. 



EXECUTIVE OFFICE, ) 
Mabch 3d, 1860. f 

Gentlemen of the House of Representatives: 

I have received your resolution of yesterday, requesting me 
to communicate to you all the facts and correspondence connected 
with or in any way growing out of the demand made upon me for 
the arrest of Barclay Coppoc, and his surrender to the State of 
Virginia, as a fugitive from justice, and my reasons for refusing 
that demand. 

The Special Message of the Governor of Virginia referred to in 
the preamble to your resolution, is of such extraordinary character 
as in my judgment to render proper the publicity of the informa- 
tion asked for by your resolution. All the papers and correspond- 
ence connected with, or in any way growing out of this matter, 
are the requisition of the Governor of Virginia, a copy of which 
I transmit, marked A.; the affidavit upon which said requisition 
is based, which I copy in the body of this communication ; my let- 
ter to the Governor of Virginia, dated January 23d, 1860, a copy 
of which I transmit, marked B; and my letter to him dated Janu- 
ary 24th, 1860, a copy of which I transmit, marked C. I have not 
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received from the Governor of Virginia a reply to either of my 
letters to him, and I have not had correspondence upon this sub- 
ject with any other person. 

The facts touching that requisition were these : On the 23d day 
of January last, an agent of Virginia called upon me and presented 
his commission from the Governor of that State, as such agent, to 
receive Coppoc, who was demanded in the same commission as a 
fugitive from justice, as appeared by an annexed document, of 
which the following is an exact copy : 

"City of Richmond, and State of Virginia, to-wit: 

" Andrew Hunter maketh oath and saith, that from information 
received from several of the prisoners recently condemned and ex- 
ecuted at Charleston, Jefferson county, Virginia, and from other 
facts which have come to his knowledge, he verily believes that a 
certain Barclay Coppoc was aiding and abetting certain John 
Brown, and others, who on the sixteenth and seventeenth days of 
October, in the year 1859, did feloniously and treasonably rebel 
and commit treason against the commonwealth of Virginia, at a 
certain place called Harper's Ferry, in 6aid county of Jefferson, 
and who did then and there feloneously conspire with and advise 
certain slaves in the county aforesaid to rebel and make insurrec- 
tion against their masters, and against the authority of the laws of 
said Oommonwealth of Virginia — and who did then and there 
feloniously kill and murder certain Hayward Sheppard, a free 
negro, and George W. Turner, Fontaine Beckham, and Thomas 
Barclay — and affiant further states that from information recently 
received, he verily believes that said Barclay Ooppoc is a fugitive 
from justice, now escaping in the State of Iowa. 

" Sworn to before me, a Notary Public in and for the City of 
Richmond, in the State of Virginia, this ninth day of January, 1860. 

" S. H. BOYKIN, K P." 

Upon examinati6n of this paper, I declined to issue my warrant 
for the arrest of the alleged fugitive, because, in my judgment, no 
authority so to do was conferred upon me by law, in a case resting 
on such a basis. 

It is a high prerogative of official power in any case, to seize a 
citizen of the State and send him upon an exparte statement, and 
without any preliminary examination, and without confronting him 
with a single witness, to a distant State for trial. It is a preroga- 



tive so high that the law tolerates its exercise only on certain fixed 
conditions, and I certainly shall not exercise that power to the 
peril of any citizen ot Iowa, upon the demand of the State of Vir- 
ginia, or of any other State, unless these conditions are complied 
with. 

The act of Congress provides that besides the Executive demand 
for the fugitive, there shall be produced " the copy of an indict- 
ment found, or an affidavit made before a magistrate of any State 
or Territory, as aforesaid, charging the person so demanded with 
having committed treason, felony or other crime, certified as au- 
thentic by the Governor," &c, &c, upon the presentation of which 
it becomes my duty to cause the arrest to be made. There was 
not any " copy of an indictment found " presented to me, and of 
course the case rested upon the affidavit. 

1 refused the order ot arrest in this case for the following reasons : 

1st— The affidavit presented, was not made before "a magistrate," 
but before a Notary Public. 

2d — Even had the law recognized an affidavit made before a 
Notary Public, the affidavit in this case was not authenticated by 
the Notary's seal. 

3d — The affidavit does not show, unless it be inferentially, that 
Coppoc was in the State of Virginia at the time he " aided and 
abetted John Brown and others," as stated therein. 

4th — It did not legally u charge him " with commission of "trea- 
son, felony or other crime." 

I will consider the first and second reasons in connection. It 
will not be pretended that a Notary Public, an officer unknown to 
the common law, and equally unknown to the administration ot 
justice, and never charged directly or indirectly with any step 
from first to last in the trial of criminal offenses, is " a magistrate 
within the meaning of the term" as used here or elsewhere. The 
Governor of Virginia does not so pretend, but seeks to avoid the 
force of this objection by citing an act of Congress, passed Sep- 
tember, 1850. He says : — " But the Governor of Iowa has failed 
to see that by an act of Congress, passed on the 16th ,day ot> Sep- 
tember, 1850, it is provided that in all cases in which, under the 
laws of the United States, oaths or affirmations, or acknowledge- 
ments may be taken before any J ustice of the Peace of any State 
or Territory, such oaths, affirmations or acknowledgments may 
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hereafter be also taken or made by or before any Notary Public 
duly appointed in any State or Territory." " This act," he adds, 
"completely overthrows the reasons assigned by the Governor of 
Iowa, and makes the case so plain that argument and illustration 
can add nothing to it" It is true, I had not seen this act when I 
refused the warrant for Coppoc's arrest ; but if I had seen it, my 
action would have been the same. In answer to my objection 
that the seal ot the Notary was not attached to the affidavit, he 
says : " The Notary before whom the affidavit was made, was duly 
appointed in pursuance of the laws of this Commonwealth, (Vir- 
ginia) and his signature was accompanied by a scroll, in precise 
conformity with established usage and the decisions of our courts, 
which recognize scrolls as seals." 

If the Governor of Virginia has not "failed to see" the "act ot 
Congress, passed September 16th, 1850," he has certainly failed 
to read it. To suppose that he had read it would be to suppose 
that he had quoted just so much of said law as tended to support 
the position he had taken, and suppressed so much of it as showed 
that position to be untenable — a supposition which my sense ot 
"comity" forbids my entertaining for a moment. I supply that 
portion of the law which he has, doubtlessly through inadvertence, 
omitted. The last words quoted by him, the words " State or 
Territory," are in the law as printed, followed by a comma, and 
then in immediate connection follow these words: "and when 
certified under the hand and official seal of suclj Notary, shall have 
the same force and effect, as it taken or made by or before such 
justice or justices of the peace. [See 9th U. S. Statutes at large, 
page 458.] From this it appears by express provision of the law 
of Congress, an affidavit made before a Notary Public, shall have 
"force and effect" only when "certified under his hand and official 
seal." Now, the affidavit made in this case before a Notary Pub- 
lic, is not certified under his hand and official seal, and I regret to 
be compelled to add that the statement ot Governor Letcher, that 
the signature of the Notary to the affidavit, "was accompanied by a 
scroll" is wholly unfounded in fact. So tar is this from being cor- 
rect, that to this document received from him and still in my pos- 
session, there is neither seal, nor scroll, nor mark, nor device what- 
ever. "Comity" requires that I shall express my belief that in 
so radical an error of fact, the Governor of Virginia was misled 
by the information of others, or by a defective memory, rather 



than by a desire to support his argument by a misrepresentation. 

To recapitulate upon these points : • The law of 1793 provides that 
when in this class of cases, an affidavit is used, such affidavit must 
be made "before a magistrate." The Governor ot Virginia does 
not pretend that a Notary Public is "a magistrate" within the 
meaning of that law, but claims that by the law of 18S0, the law 
of 1793 was so modified as to permit the use of affidavits made 
before Notaries Public. But the same law of 1850 which modifies 
the law of 1793, expressly and in terms provides that such affida- 
vits, made before a Notary Public, "shall have force and effect" 
only when "certified under his hand and official seal" and the af- 
fidavit in this case was not so certified. Not being so certified, it 
did not have "force and effect," and not having "force and effect" 
no warrant could issue upon it. It will be observed that the offi- 
cial seal of the Notary is expressly required by the act of Con- 
gress, and being so required, I could not waive it if I would. It 
appears to me that upon these points "the case is so plain that ar- 
guments and illustration can add nothing to it." 

I leave this part of the discussion here, waiving the question 
whether this law of 1850, so general in its terms, can be construed 
as repealing or amending the specific requisites of the special act 
providing in all respects the mode by which fugitives from justice 
are to be surrendered to another sovereignty for trial. I am ad- 
vised that this construction would not be admitted by the Courts, 
and is altogether untenable and is without precedent in this 
State. 

My third and fourth reasons, (which I shall also consider in cqp- 
nection) are that the affidavits did not show otherwise than by in- 
ference that Coppoc was in Virginia at the time he "aided and abet- 
ted" John Brown and others, as stated ; and did not legally charge 
him with crime. What is the substance of the affidavit ? Strip- 
ped of all verbiage, it is this and this only : Andrew Hunter 
swears "that John Brown and others on certain days and at a cer- 
tain place in the State of Virginia, committed certain crimes," and 
"that from information received from several persons" recently 
condemned and executed in Virginia, and "from other facts that 
have come to his knowledge," he "verify believes" that Barclay 
Coppoc, "aided and abetted" said John Brown and others in the 
commission of said crimes, and that from other information more 
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recently received, he lt verily believes said Baclay Ooppoc is a fugi- 
tive from justice now escaping into the State of Iowa." 

Now what is the law ? I quote a note from Brightly's Digest ot 
the laws of the United States, page 293 : "The affidavit, when 
that form of evidence is adopted, must be at least so explicit and 
certain that if it were laid before a magistrate it would justify 
him in committing the accused to answer the charge: 6 Perm. Law 
Jowr. 414:, 418. It must state positively that the alleged crime 
was committed in the State from which the party is alleged to be 
a fugitive, and that the party is actually a fugitive from that State. 
"Exparte Smith, 3 McLean 121, 122, Fetters case 3 Zabr. 311, In 
the matter of Hay ward, 1 Samdf S. (?., 701 ; Degantvs. Michael, 
2 Carter, 396. I quote further from 3 McLean 135 : "Again the 
affidavit charges the shooting on the 6th of May in the County of 
Jackson and State of Missouri, that he believes and has good reason 
to believe from evidence and information now (then) in his posses- 
sion, that Joseph Smith was accessory before the fact, and is a resi- 
dent or citizen of Illinois. " The Court go on to say : "There are 
several objections to this. Mr. Boggs, [ the affiant in that case ] 
having the evidence and information in his possession, should have 
incorporated it in the affidavit, to enable the Court to judge of their 
sufficiency to support his belief. Again he swears to a legal con- 
clusion, when he says Smith was an accessory before the fact. 
What constitutes a man an accessory is a question of law, and not 
always easy Of solution. Mr. Boggs' opinion then is not authority. 
He should have given the facts. He should have shown that they 
were committed in Missouri, to enable the Court to test them by 
the laws of Missouri, to see it they amounted to a crime. Again, 
the affidavit is fatally defective in this, that Boggs swears to his be- 
lief" 

Let us apply these rules to the affidavit under consideration. An- 
drew Hunter does not swear positively that Coppoc was ever in Vir- 
ginia. He says certain persons other than Coppoc committed certain 
crimes at certain places in that State, and that Coppoc " aided 
and abetted" them, leaving to be inferred that he was with them 
in Virginia ; but he might have furnished arms from Ohio, or am- 
munition from Pennsylvania, or aid and comfort from Maryland; 
thus "aiding and abetting" the crime committed in Virginia, with- 
out being there in person, and yet not be liable to be tried in Vir- 
ginia for so doing. Mr. Hunter says Coppoc is "a fugitive from 
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justice, escaping in the State of Iowa." From what State 1 From 
Virginia, or Maryland, or Pennsylvania, or Ohio f It may be in* 
f erred the escape was from Virginia ; but it is not " positively " 
so stated, nor is there on either point that "certainty that would 
justify a magistrate in committing an accused party." Again, Mr. 
Hunter "having the evidence and information in his possession, 
should have incorporated it in the affidavit." He swears to a legal 
conclusion when he says, "Coppoc aided cmd abetted" What con- 
stitutes aiding and abetting "is a question ot law and not always of 
easy solution." Mr. Hunter's "opinion is not authority. He should 
have sworn to the facts." "The affidavit is fatally defective in this, 
that Hunter swears to his belief." The whole case is this. A 
paper was presented to me purporting to bean affidavit made under 
a law ot Congress, but not made before an officer recognized by that 
law — or if the law of 1850 applies to this class of cases, lacking to 
its authenticity an essential requisite prescribed by that law. That 
paper was made the basis of a demand that I should arrest and sur- 
render for trial for crime, in a distant State, a citizen of this State 
while it contained only the statement of a person wholly unknown 
to me, that he believed the citizen was guilty of a crime ; which 
crime if committed at all, might for aught appearing in the paper, 
ive been committed in any other State as well as Virginia. I re- 
fused the demand made upon me, and now after a more full and 
careful consideration of the matter than I then gave it, I am con- 
tent with the decision then made. 

My action in this matter is not without precedent in our own 
State. My immediate predecessor refused a warrant for a citizen 
of this State, upon a requisition from the State ot Indiana, upon the 
ground that the affidavit upon which the requisition was based, al- 
though sufficient in substance, was made before a Notary Public. 
The Governor ot Indiana did not, as I am advised, consider this re- 
fusal as evidence that the people or authorities of Iowa were un- 
willing to perform their constitutional obligations, or a matter of 
sufficient importance to be the subject ot a special message to the 
General A ssembly of that State. 

The Governor of Virginia complains that I did not cause Cop- 
poc to be arrested and held until another requisition in proper 
form could have been sent to me. The law of the State provides 
the manner in which such provisional arrest shall be made, (Code, 

Sec. 3284, and the remaining sections of that Chapter.) I called 
2 
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the attention of the agent ot Virginia specially to this law, read it 
to him and placed it in his hands, and requested him to advise with 
counsel in relation thereto, and act upon that advice. For some 
reason, doubtless satisfactory to himself, but wholly unknown to 
me, he did not, so far as I have learned, act under the provisions 
of that law. If the Governor of Virginia has cause tor complaint 
against any person on this point, it is against his own agent, and 
not against me. 

The Governor ot Virginia also complains that the first of my 
letters to him was published in the papers of this State before it 
had reached him. This ft probably true. During the afternoon of 
the day on which the requisition was presented to me, and after 
that fact had become public, many inquiries were made of me, 
touching the matter, and great desire expressed to know my rea- 
sons for refusing the warrant. It would have been useless and ab- 
surd in me to have affected secrecy in regard to the matter, when 
the agent of Virginia had himself made it public; and I answered 
inquiries by stating the facts, and for my reasons referred to my 
letter, a copy of which I had kept. Some of the gentlemen who 
read the letter, suggested that, as the matter would probably ex- 
cite some public interest, it would be well to publish the letter; and 
not being able to see how under the circumstances, any possible 
injury could result from its publication, I allowed copies to be ta- 
ken for that purpose. It is to me a matter of profound regret that 
the Governor ot Virginia did not, in his special message, content 
himself with an examination of the legality of the documents sent 
by him to me and of my official action thereon, without attempting 
to convert a question of official power and duty into a question of 
personal motives. -Not satisfying himself, apparently, that he had 
a good cause of complaint against me upon the law or the facts of 
the case, he repeats some hearsay, some suspicions of his own or 
his agents, some broken extracts from my inaugural address, and 
from all these, attempts to justify his insinuations of my sympathy 
with the crimes lately committed in Virginia, and of my desire, 
perhaps efforts,for the escapeof this alleged fugitive. I repel all such 
suggestions coming from him or from others, with the scorn they 
deserve ; and I would not dignify them by any notice, were it not 
for this consideration. Eight-minded men in other States may-well 
suppose that the chief magistrate of Virginia could not make 
charges so grossly violative of the courtesy due by him to the chief 
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magistrate of a sister State, unless he knew the charges to be sus- 
tained by the facts, and might construe my silence into an admis- 
sion of their truth. 

The fact that an agent ot Virginia was here, with a requisition 
for Coppoc, became publicly known in this place, solely through 
the acts of that agent himself. I denied myself what I greatly 
desired, the privilege of consultation with gentlemen in whose 
opinions I had confidence, touching the legality of the papers sub- 
mitted to me, lest the matter might thereby, through inadvertance, 
become known. After I had communicated to him my determin- 
ation not to grant the warrant demanded, he sat in my office con- 
versing freely with me on the subject. During our conversation, 
other persons came in on business with me, and to my surprise he 
continued the conversation in their presence. - I said to him, that 
I had supposed he did not wish his business to be made public; to 
which he replied, that as the warrant had been refused, he did not 
care who knew his business, and continued the conversation. In 
this manner the fact that a requisition had been made for Coppoc 
became known in this place; and I am credibly informed that it 
was well known in Iowa City to many persons there, that the 
agent of Virginia was on his way to this place with such requisi- 
tion, before he reached here. 

The insinuation that I had anything to do, directly or indirectly, 
with sending informatiqp to Coppoc, that a requisition had been 
made for him, is simply and unqualifiedly untrue ; nor have I any 
mean 8 of knowing whether such information was sent by others; 
or if so, by whom sent, other than that common to all persons then 
at the Capital — common rumor. 

Were I disposed to follow the course pursued by the Governor 
of Virginia, I might perhaps find in this matter sufficient to jus- 
tify the conclusion, that he has been throughout more anxious to 
lay a foundation for complaint against Iowa, tor the purpose of in- 
flaming sectional prejudice, than to procure the return ot Coppoc 
to Virginia. The facts that the papers transmitted are so grossly 
defective ; that the agent sent with them was so careless to keep 
secret his mission, that when his demand for a warrant was refused 
on the ground that his papers were insufficient, he failed to make 
use of the law pointed out to him for the provisional arrest ol the 
alleged fugitive until new papers could be procured; and that the 
Governor of Virginia, without answering my letters or asking any 
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explanations, has seen fit to promulgate his extraordinary special 
message, might justify that conclusion to those who are astute to 
discover, and deem it consistent with fair dealing to impute bad 
motives for all acts done by others — and the same process of reas- 
oning might lead me to conclude that his declarations of attach- 
ment to the Union, are but a cover to conceal on his part the design 
openly proclaimed by many with whom he fraternizes politically, 
to destroy that Union if they cannot control it. 

The people of Iowa need no defense at my hands. They love 
the Union and are determined it shall be preserved. Their fealty 
to it is not determined by the fact whether or not they control its 
policy, and enjoy its honor and emoluments, and although they 
may believe at times that that policy is controlled for improper 
purposes, and those honors and emoluments placed in unworthy 
hands, they will still quietly wait until a change shall be made, in 
a legitimate and constitutional way ; and when that time shall 
have come they will see to it that the Union shall still be preserved. 

Permit me to say in conclusion, that in my judgment, one of the 
most important duties of the official position I hold, is to see that 
no citizen of Iowa is carried beyond her border, and subjected to 
the ignominy of imprisonment and the perils of trial for crimes in 
another State, otherwise than by due process of law. That duty 
I shall perform. Whenever the Governor of Virginia, or of any 
other State, shall transmit to me papers properly executed, and 
containing proper proof, demanding the surrender of any one of 
our people, I shall promptly issue a warrant for his rendition — and 
not till then. SAMUEL J. KIRK WOOD. 



The Commoitwealth or Vibqinia, to the 

Executive Authobity of the State of Iowa : 

Whereas it appears by the annexed document, which is hereby 
certified as authentic, that Barclay Ooppoc is a fugitive from jus- 
tice from this State, charged with the crime of treason, conspiring 
with and advising slaves to rebel and make insurrection, and with 
murder perpetrated at the town of Harper's Ferry, in this Com- 
monwealth, on the sixteenth and seventeenth days of October, in 
the year 1859 : Now therefore I, John Letcher, Governor of the 
State of Virginia, have thought proper, by virtue of the provis- 
ions of the Constitution of the United States, in such cases made 
and provided, and of the laws of Congress in pursuance thereof, 
to demand of the Executive authority of Iowa, the arrest and sur- 
render of Barclay Coppoc, and that he be delivered to C. Camp, 
who is hereby appointed the agent to receive him on the part of 
this Commonwealth. 

— * — % Given under my hand as Governor, and under the 
L. S. [ Great Seal of the State, at Richmond, this 10th day of 
■^i — ' January, 1860, and in the eighty-fourth year of the 
Commonwealth. 

JOHN LETCHER. 
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ExEounTB Chamber, Iowa, ) 
Des Moines, January 23d, 1860. ) 

To His EmMmoy, 

the Governor of Virginia : 

Sib : — Your requisition for Barclay Coppoc, alleged to 

be a fugitive from justice from the State of Virginia, was this day 

placed in my hands by Mr. Camp. Having carefully considered 



